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The dominant case on finding specific personal jurisdiction over a website owner in the
Tenth Circuit is Soma Medical International v. Standard Chartered Bank." In Soma, the Tenth
Circuit followed the District of Utah court, which adopted the Fifth circuit’s “Zippo” sliding-
scale test® in Patriot Systems, Inc. v. C-Cubed Corp.”

The plaintiff in Soma was a corporation that opened an account in the defendant bank’s
Hong Kong branch, the contents of which plaintiff alleged were fraudulently transferred to the
account of a third party. The defendant, incorporated under the laws of Great Brittan, moved to
dismiss the suit based on a lack of personal jurisdiction.

The Tenth Circuit, after finding a lack of general personal jurisdiction, turned to the
plaintiff’s arguments regarding specific personal jurisdiction. The court noted that, “in order to
find personal jurisdiction over a nonresident in a diversity action, a plaintiff must show that
jurisdiction is legitimate under the laws of the forum state and that the exercise of jurisdiction
does not offend the due process clause of the Fourteenth Amendment.”

The forum state for this case was Utah, so Utah law governed the exercise of personal
jurisdiction. In Utah, the evaluation of specific jurisdiction requires the evaluation of three
considerations: (1) the defendant's acts or contacts must implicate Utah under the Utah long-arm

statute; (2) a "nexus" must exist between the plaintiff's claims and the defendant's acts or
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contacts; and (3) application of the Utah long-arm statute must satisfy the requirements of federal
due process.’

The Utah long-arm statute has been found to be coextensive with the due process clause
of the Fourteenth Amendment to the United States Constitution by both the Utah Legislature and
the Utah Supreme Court.® Therefore, the test for personal jurisdiction here is whether the
exercise of personal jurisdiction over the defendant meets federal due process standards.

The test for satisfying the federal due process requirements is “minimum contacts,” as
articulated in International Shoe.” Those minimum contacts are established when the defendant
has purposefully directed his activities at residents of the forum, and the litigation results from
allegations that arise out of or relate to those activities.® If the minimum contacts portion of the
test is met, then the court will determine whether the exercise of jurisdiction offends traditional
notions of fair play and substantial justice.’

In Soma, the court evaluated the plaintiff’s argument that the defendant’s operation of a
website, accessible in Utah, was sufficient to establish personal jurisdiction in that state. The
court followed the Utah federal district court in Patriot Systems that adopted the test from the
Western District of Pennsylvania in the Zippo case.'® That test was later adopted by the Fifth

Circuit in Mink.""
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The Zippo test states that websites fall into one of three categories along a sliding scale of
interactivity, and that the category in which the website falls determines whether or not the
website creates sufficient contact with the forum to establish personal jurisdiction.'?

The first category, where personal jurisdiction is clearly established, is where “a
defendant clearly does business over the internet, such as entering into contracts which require
the "knowing and repeated transmission of computer files over the Internet.”"

The second category, where finding personal jurisdiction is not appropriate, is where the
website is passive, and just makes information available to those interested.' Here, the website
owner’s only action was to post the information on the internet, where it could be seen in the
forum (and everywhere else)."

The third category includes websites with interactive features which allow the user, in
addition to downloading the information posted by the owner, to post information and exchange
information with the host computer.'® With this third category, the determination of whether or
not personal jurisdiction is appropriate will turn on “the level of interactivity and commercial
nature of the exchange of information that occurs on the [website].”!” Summed-up by the court
in Zippo: “the likelihood that personal jurisdiction can be constitutionally exercised is directly
proportionate to the nature and quality of commercial activity that an entity conducts over the
Internet.”'®

While the court in Soma primarily discussed the Zippo test in the context of general

jurisdiction, it also applied the analysis to the website in question in finding that there was not
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specific personal jurisdiction." The court noted that the entirely passive website in that case did
not constitute the kind of purposeful availment necessary for the exercise of personal
jurisdiction.*

Soma has been followed and cited in dozens of cases in the Tenth Circuit, both by district
and appellate courts.”’ The adoption of the Zippo test for the evaluation of websites as a means
for establishing specific personal jurisdiction has been unquestioned in the circuit, and has
become the standard for evaluating the issue.

Courts in other circuits have cited Soma as an example of the adoption of the Zippo test
(1st*?, 2nd®, 4th,** 8th,”* and 9th*®) and Soma has been followed by courts in other circuits (6th®’
and 7th?®). While many circuits also focus on the kind of interactivity at the root of the Zippo
test, some have criticized and rejected its use as a separate framework for internet-based
jurisdiction.”

There is at least on case, however, where the Tenth Circuit addressed the issue of specific

personal jurisdiction over a website owner without even mentioning Soma, Zippo, or the sliding
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scale of interactivity. In Silver v. Brown, the court addressed slander, defamation, and duress
claims arising out of statements made on a blog with the URL “DavidSilverSantaFe.com.”’

In Silver, the court focused on the fact that the alleged torts were ‘purposefully directed’
at the forum state, and did not reach the issue of the interactivity of the website. The
‘purposefully directed’ portion of the minimum contacts test was further defined in Calder v.
Jones.>" In Calder, the court held that when the defendant is charged with intentional actions,
expressly aimed at the venue state, that the defendant must reasonably anticipate being hauled
into court in that state.*

The Tenth Circuit, in Dudnikov v. Chalk & Vermilion Fine Arts, Inc., explained the
reasoning in Calder by stating that purposeful direction can be found in the presence of: (a) an
intentional action that was (b) expressly aimed at the forum state, with (c) the knowledge that the
brunt of the injury would be felt in the forum state.”

In Silver, the court found that the website in question was about a forum state resident
and company, and that the plaintiff knew that the brunt of the harm would be felt in the forum
state.”® In finding this express aiming, the court did not address the interactivity of the website,
only whether the statements thereon were purposefully directed at the forum state. While not
expressly overruling Soma, this holding does provide another level of analysis not present in
Soma’s conclusion that operation of a passive website cannot constitute the purposeful availment

necessary for specific personal jurisdiction.

30 Silver v. Brown, 2010 U.S. App. LEXIS 12090 (10th Cir. June 14, 2010).

3! Calder v. Jones, 465 U.S. 783 (1984).

32 1d. at 790.

zz Dudnikov v. Chalk & Vermilion Fine Arts, Inc., 514 F.3d 1063, 1070 (10th Cir. 2008).
Id.



